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!  IN  THE  SUPREME  COURT  OF  THE  U.  S. 

DECEMBER  TERM,  1864. 

No.  106. 

IN  PRIZE. 

The  Schooner  Cora  and  Cargo,  1  Appeal  from  the  dis- 
Robert  May,  master  and  claim-  [  trict  court  of  the 
ant,  Appellant,  V  United  States  for 

vs-  [  the  southern  dis- 

The  United  States.  j  trict  of  Florida. 


STATEMENT  AND  ARGUMENT  FOR  THE  UNITED  STATES. 

The  schooner  Cora,  laden  with  a  cargo  of  208  bales  of  cotton, 
was  captured  by  the  United  States  ship-of-war  Pinola,  Captain 
Pierce  Crosby,  on  the  6th  of  March,  1862,  on  the  high  seas, 
about  seventy-five  miles  southeast  from  Cape  St.  Bias,  on  her 
way  from  St.  Andrew’s  bay,  on  the  coast  of  Florida,  to  Havana, 
and  brought  into  Key  West,  where  she  was  libelled  in  prize 
by  the  United  States  attorney,  in  the  United  States  district 
court,  on  the  4th  of  April,  1862. 

On  the  9th  of  April,  1862,  Hubert  May,  master  of  the  said 
schooner,  filed  a  claim  for  the  vessel  and  cargo,  as  bailee, 
alleging  that  she  was  an  English  vessel,  owned  by  Charles 
W.  Dexter,  an  English  subject,  residing  in  Havana,  and  that 
the  cargo  was  owned  by  different  persons,  all  of  whom  resided 
in,  and  were  then,  and  had  for  a  long  time  past  been,  citizens 
of  the  States  of  Georgia  and  Florida,  enumerating  himself  and 
Thomas  L.  Mitchell,  of  Florida;  Hiram  Vanvieters  and  John 
N.  Birch,  of  Georgia,  and  other  citizens  of  those  States,  whose 
names  were  unknown  to  him,  as  joint  owners  of  the  cargo, 
which  he  stated  was  consigned  to  certain  persons  in  Havana 
for  the  owners  for  whom  he  claimed. 

On  the  15th  of  April,  the  claimant,  in  addition  to  the  testi¬ 
mony  taken  in  preparcitorio,  prayed  leave  to  make  further 
proof  that  the  port  of  St.  Andrew’s  bay,  from  which  the  Cora 
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had  sailed  on  the  voyage  in  which  she  was  captured,  was  not, 
when  the  vessel  sailed,  nor  at  any  time  before,  in  a  state  of 
actual  or  pretended  blockade,  &c. 

Which  prayer  for  further  proof  the  court  disallowed  on  the 
17 ill  of  April,  and  on  that  day,  decreed  condemnation  and  for¬ 
feiture  of  the  vessel  and  cargo  as  prize  of  war,  on  the  grounds 
that  they  were  enemy  property,  and  that  the  vessel  had  violated 
the  blockade  of  the  port  of  Apalachicola,  from  which  she  had 
cleared  on  the  15th  of  February.  From  this  decree  the  claim¬ 
ant  has  appealed  to  this  court. 

I. 

There  can,  of  course,  be  no  question  as  to  the  correctness  of 
that  part  of  the  decree  which  condemned  the  cargo,  consisting 
of  208  bales  of  cotton,  because  the  master  in  his  claim  for  vessel 
and  cargo  admits  that  it  was  all  owned  by  himself,  Mitchell 
and  others,  citizens  and  residents  of  the  States  of  Florida  and 
Georgia,  and  had  been  consigned  to  certain  persons  in  Havana 
for  and  on  account  of  the  owners.  All  the  testimony  sustains 
this  admission,  and  it  must  be  taken  as  true.  It  was,  there¬ 
fore,  when  captured  on  the  high  seas  by  the  United  States 
ship-of-war  Pinola,  on  the  6th  of  March,  1862,  enemy  property, 
within  the  principles  declared  by  this  court  in  the  prize  cases 
decided  at  December  term,  1862,  (2  Black,  635,)  and,  as  such, 
lawful  prize  of  war. 

II. 

And  although  the  master  in  his  claim  alleged  that  the 
vessel,  her  tackle,  &c.,  was  owned  by  Charles  W.  Dexter,  an 
English  subject,  residing  in  Havana,  it  is  also  very  clear  from 
the  testimony  that  she,  too,  was  enemy  property,  and,  as  such, 
good  prize.  She  was  an  American-built  vessel,  and  had  been 
owned  in  Florida  for  more  than  two  years  and  a  half  previous 
to  her  capture,  having  been  employed,  before  Captain  May 
became  her  master,  as  a  coast  guard  in  Apalachicola  bay, 
during  which  time,  and  until  the  date  of  the  pretended  sale  to 
Baxter,  in  January,  1862,  she  was  called  the  William  B.  Ben¬ 
son.  (Rec.,  pp.  7,  8.)  May,  who  was  a  citizen  and  resident  of 
Apalachicola,  Florida,  was  employed  as  her  master  in  Decern- 
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ber,  1861,  by  Thomas  L.  Mitchell,  of  Apalachicola,  who  then 
-  owned  her,  and  he  continued  in  her  command  until  she  was 
captured  by  the  Pinola.  (Rec.,  p.  7-11.)  Her  crew,  including 
the  master,  consisted  of  seven  men,  of  whom  five  (the  master, 
mate,  cook,  and  two  seamen)  joined  her  in  Apalachicola  in 
December,  1861 ;  one  in  January,  1862,  in  Havana,  and  one  in  St. 
Andrew’s  bay,  Florida,  in  February,  all  shipped  by  Captain  May. 
(Rec.,  p.  7.)  She  ran  the  blockade  of  Apalachicola  in  Decem¬ 
ber,  1861,  and  reached  Havana,  (Rec.,  p.  10,)  where,  the  better 
to  enable  her  to  avoid  the  danger  of  capture  as  a  blockade 
runner,  May,  under  a  power  of  attorney  from  Mitchell,  exe¬ 
cuted  at  Apalachicola,  made  a  pretended  sale  of  her  to  Dexter ; 
her  name  was  changed  to  the  “Cora,”  and  a  provisional  certifi¬ 
cate  of  registry  was  obtained  from  the  British  consul  general  at 
Havana,  dated  January  8,  1862,  (Rec.  pp.  13,  14,)  May  re¬ 
taining  command  of  her  with  the  same  crew. 

She  returned  from  Havana  to  St.  Andrew’s  bay  with  a 
cargo  of  coffee,  soap,  thread,  cigars,  &c.,  in  the  same  month, 
again  running  the  blockade  successfully,  on  which  Mitchell, 
in  a  letter  of  the  17th  of  January,  congratulated  him.  (Rec., 
p.  17.)  During  January  and  February,  Mitchell  loaded  her 
with  the  cargo  of  cotton  subsequently  captured  with  her,  he 
being  entered  on  the  bills  of  lading  as  shipper,  and  on  the  15th 
of  February,  1862,  May  cleared  her  for  Havana,  at  the  cus¬ 
tom-house  of  the  “Confederate  States  of  America,”  at  Apala¬ 
chicola.  (Rec.,  p.  16.)  She  started  for  Havana  under  this 
clearance  on  the  5  th  of  March,  with  the  same  crew,  and  was 
captured  by  the  Pinola  on  the  6th,  in  latitude  27°  north,  lon¬ 
gitude  85°  west,  or  thereabouts,  about  seventy-five  miles  south- 
southeast  from  Cape  St.  Bias.  (Rec.,  p.  8.)  When  captured, 
she  had  on  board  both  the  English  and  “confederate”  flags. 

It  thus  appears  that  the  Cora  was  a  regular  blockade  runner 
between  the  coast  of  Florida  and  the  island  of  Cuba,  con- 
•  trolled  and  conducted  by  parties  living  in  Florida,  and  also 
owned  by  Mitchell,  one  of  those  parties.  That  the  sale  to 
Dexter  was  a  fraudulent  pretence  to  secure  for  her  unlawful 
operations  the  cover  of  the  British  flag,  is  proved  by  the  fact, 
that  after  the  pretended  sale  she  continued  in  the  blockade- 
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running  business  between  the  same  ports,  with  the  same 
master  and  crew,  and  under  the  direction  of  Mitchell,  just  as 
she  had  been  before.  But  it  is  still  more  directly  proved  by 
the  oath  of  Captain  May  himself,  who,  on  his  examination  in 
preparatorio ,  was  compelled  to  swear  that  although  he  had 
made  the  sale  for  Mitchell  to  Dexter,  in  Havana,  he  did  not 
know  that  the  purchase  money  was  paid,  and  he  did  not  be¬ 
lieve  that  it  was  a  true  and  bona  fide  sale.  If  this  proof  that 
the  vessel  was  really  owned  at  the  time  of  her  capture  by 
Mitchell,  and  not  by  Dexter,  needed  any  support,  it  would  be 
found,  first,  in  the  evidence  of  Mitchell’s  control  over  her 
after  she  returned  from  Havana,  as  shown  in  his  letters,  &c., 
to  Captain  May,  (Rec.,  pp.  17  to  22;)  and,  second,  in  the  fact 
that  the  claim  in  these  proceedings  was  not  made  by  Dexter, 
a  neutral  residing  at  Havana,  within  easy  reach  of  Key  West 
but  by  May,  as  master  and  bailee,  who  resided  in  Florida ; 
that  is,  the  claim  to  a  vessel  owned  by  an  English  neutral  was 
made  for  him  by  an  enemy. 

The  purchase  of  an  enemy’s  vessel  is  always  open  to  much 
suspicion,  (The  Bernon,  1  C.  Rob.  102.)  And  even  without  the 
direct  evidence  of  the  master  of  the  fraudulent  and  collusive 
character  of  the  sale  to  Dexter,  no  prize  court  would  hold  it 
to  exempt  the  vessel  from  condemnation;  for  it  is  well  set¬ 
tled  that  an  enemy’s  vessel  ostensibly  transferred  to  a  neutral, 
but  continuing  in  the  enemy’s  trade,  manned  by  subjects  of 
the  enemy,  and  sailing  from  and  to  an  enemy’s  port,  will  be 
deemed  a  ship  of  the  enemy’s  country  in  the  same  manner  as 
if  she  evidently  belonged  to  its  inhabitants.  Such  a  transfer 
will  be  deemed  collusive,  and  even  if  the  sale  were  bona  fide , 
condemnation  would  follow  under  such  circumstances.  The 
Vigilantia,  1  O.Rob.  1 ;  The  Embden,  Ibid.  17  ;  TheEndrauglit* 
Ibid.  19;  The  Welvaart,  Ibid.  122;  The  Jemmy,  4  Rob.,  31, 
For  it  is  a  trade,  as  Lord  Stowel  says,  in  the  first-named  case, 
“in  all  respects  employing  and  feeding  the  industry  of  that” 
(the  enemy)  “country.”  And  he  declares  “  that  there  is  a 
traffic  which  stamps  a  national  character  on  the  individual,  in¬ 
dependent  of  that  character  which  mere  personal  evidence 
may  give  him.”  But  where  the  bona  tides  of  the  transfer  is 
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in  question,  the  facts  that  the  ship,  asserted  to  have  been  trans¬ 
ferred,  is  continued  under  the  former  agency  and  in  the  former 
habits  of  trade,  have  been  held  to  be  conclusive  against  the 
genuineness  of  the  transfer.  The  Omnibus,  6  Rob.  71.  See 
also  The  Christine,  1  Spinks,  82. 

The  prize  court  at  New  York  has  applied  these  principles 
in  the  case  of  “the  Mersey”  to  a  state  of  facts  almost  identical 
with  the  facts  in  the  present  case.  The  schooner  Elizabeth 
belonged  to  a  citizen  of  Charleston,  South  Carolina,  and,  suc¬ 
ceeding  in  getting  out  of  that  port  in  March,  1862,  in  violation 
of  the  blockade,  went  to  the  British  port  of  Nassau,  where, 
through  a  power  of  attorney,  executed  in  Charleston,  she  was 
transferred  to  a  British  subject  residing  at  Nassau,  her  name 
changed  to  the  Mersey,  and  thereupon  clothed  with  a  British 
register.  She  was  captured  on  her  next  voyage,  two  days  out 
from  Nassau,  laden  with  a  cargo  and  documented  for  the  port 
of  Baltimore.  The  learned  judge  said: 

“For  aught  that  appears  before  the  court,  this  vessel  re¬ 
tained  the  same  character  and  ownership  she  bore  when  she 
left  Charleston  and  entered  the  port  of  Nassau,  the  last  of 
March,  and  at  the  time  the  British  register  on  board  her  was 
executed  at  Nassau.  Beyond  that  subsidiary  principle  is  the 
higher  doctrine  that  a  transfer  of  property  to  a  neutral  by  an 
enemy  in  time  of  war,  or  in  aid  of  a  contemplated  war,  is  il¬ 
legal,  as  in  violation  and  in  fraud  of  vested  belligerent  rights.” 
See  Upton’s  Mar.  Warfare  and  Prize,  152,  153,  3d  edition* 
And  the  transfer  of  a  vessel  by  power  of  attorney,  whenever 
made,  is  the  act  of  the  principal,  and  although  done  by  the 
agent  in  a  foreign  port,  in  legal  intendment  it  is  not  less  the 
act  of  the  principal  at  his  own  domicile.  Upton,  152. 

This  case  falls  directly  within  these  principles.  Whether, 
therefore,  the  alleged  transfer  to  Dexter  were  bona  fide  or 
collusive,  can  make  no  difference.  In  either  case  the  benefits 
of  trade,  by  means  of  the  transfer,  are  continued  to  the  enemy 
just  as  if  the  vessel  remained  in  enemy  ownership,  and  the 
device  of  a  change  of  title  will  not  be  allowed  to  enable  the 
enemy  to  derive  the  advantages  of  a  trade  which  he  could  not 
carry  on  in  his  own  name.  And  where  the  change  of  owner¬ 
ship  is  so  palpabl  a  mere  cover  under  which  to  continue  sup- 
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plies  to  an  enemy,  by  means  of  blockade-running,  as  in  this 
case,  the  transfer  will  be  held  to  be  collusive,  and  the  vessel 
still  enemy  property. 

Being,  then,  in  any  aspect  of  the  case,  enemy  property,  she 
was  good  prize  as  such,  and  was  rightly  condemned. 

III. 

It  seems  hardly  necessary  to  vindicate  the  decree  of  con¬ 
demnation  on  the  additional  ground  that  she  and  her  cargo 
were  lawful  prize  for  blockade  running.  If  there  be  occasion 
to  consider  this  question,  the  evidence  above  stated  shows 
clearly  enough: 

1st.  That  having  left  the  port  of  Apalachicola,  under  a 
“confederate”  clearance,  on  the  5th  of  March,  for  Havana, 
with  a  cargo  of  208  bales  of  rebel-grown  cotton,  she  was  cap¬ 
tured  the  next  day  by  a  United  States  ship-of-war,  on  the 
same  voyage,  and  that  this  was  at  least  her  third  trip  within 
three  months  between  those  ports. 

2d.  That  at  the  time  she  left  the  port  of  Apalachicola  on 
her  last  voyage,  (as  well  as  when  she  made  her  former  trip  to 
Havana  and  back,)  the  port  of  Apalachicola,  in  the  State  of 
Florida,  was  in  a  state  of  actual  blockade,  set  on  foot  by  the 
lawful  authority  of  the  United  States  in  pursuance  of  the 
President’s  proclamation  of  the  19th  of  April,  1861,  and  main¬ 
tained  by  its  sliips-of-war,  then  cruising  off  that  port,  (see 
testimony  of  May,  p.  10,  and  of  Giant,  p.  13,  41st  int. ;)  and, 

3d.  That  the  fact  of  that  blockade,  not  only  of  the  port  of 
Apalachicola,  but  of  all  the  ports  in  the  State  of  Florida,  was 
well  known  to  the  owner,  master,  and  parties  interested  in  the 
said  vessel  and  her  cargo.  (Testimony  of  May,  p.  10  ;  Giant, 
p.  13;  int.  41st.)  See,  also,  letters  of  Mitchell  to  May,  par¬ 
ticularly  letter  of  12th  February,  1862.  (Rec.,  pp.  18,  19.) 

On  either  or  both  grounds  the  Cora  and  her  cargo  were 
lawful  prize  when  captured,  and  the  decree  of  the  district 
court  should  be  affirmed. 

EDWARD  BATES, 

Attorney  General . 

TITIAN  J.  COFFEY, 
Special  counsel  for  United  States , 
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